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INTRODUCTION

In this appeal regarding the constitutionality ke @mendment provision of the Compacts
(Section 16), TOMAC continues to attempt to reargoe issues decided by this Court in
Taxpayers of Michigan Against Casinos v Michigdi@l Mich 306; 685 NW2d 221 (2004)
(“TOMAC). TOMAC frames the issue presented as a dispegarding “the Legislature’s
delegation of its contracting power,” yet at calijunctures bases its analysis on the premise that
the Compacts and the Amendment entered into betw@®&B and Governor Granholm are
legislative in character. The very premise of TOM#& argument — that the Compacts are
legislation — was, however, rejected by this CauOMAC When TOMAC in fact focuses on
the power to contract, it rests its argument orugo@rted distinction between the Legislature’s
approval of the original Compact provisions andpts-approval of compact amendments—a
distinction the legal relevance of which TOMAC doed, and cannot, identify.

Section 16 authorizes the Governor to act on bebélthe State in negotiating
amendments with the Tribes(App at 78a-79a)* Amendments must be submitted to the
Secretary of the Interior for approval pursuanthi®e IGRA, 25 USC 270&t seq, and upon the
effective date of the amendment, a certified comstnbe filed with the Michigan Secretary of
State, each house of the Legislature, and the WtchiAttorney Generdl. (Compact §

16(C)&(D); App at 79a).

! References to the Appendix cite to the Joint Agipenf Appellants State of Michigan
and Little Traverse Bay Bands of Odawa Indiansgdfin this Case Number 129822.

2 Contrary to the assertions of Senators SikkemaJamson in their Brief of Amici
Curiae, the Compacts do in fact provide the Govewith power to act on behalf of the State,
without returning to obtain further approval of tamendments from the Legislature. (Brief of
Amici Curiae Ken Sikkema, Senate Majority Leaderd &hirley Johnson, Chair of the Senate
Appropriations Committee, at 20-24). The amicilemgnt that the language of Section 16 doe
not permit the Governor to act on behalf of thet&Stnd to bind the State to amendments i
based upon a strained interpretation of the contaamguage. Clearly, Section 16 provides tha
the State may act through the Governor in propoaigreceiving proposals from the Tribes for
amendment of the Compacts, and further providesliiedreceiving party,” i.e. the Governor on

— 0
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Section 16 of the Compacts thus represents theslla¢gie’s prior consent to contractual
amendments to the Compacts negotiated and exebytdte Governor on behalf of the State.
Section 16 does not constitute a delegation of poger, and the case law upon which TOMAC
relies in arguing that such “delegation” must beameplished by statute is inapplicable. Further
even if Section 16 is construed as some sort @&yagion of contracting power to the Governor,
that Section still passes constitutional muster,dakegation of power to the Governor is
controlled by standards that are different from ghendards referenced in TOMAC’s Brief
(TOMAC Brief at 12-14), which are applicable to tbelegation of legislating power to an
executive agency. In fact, TOMAC takes the extla@ry position that “[e]ven if passed by
statute,” Section 16 of the Compacts would fail emthe non-delegation doctrine. (TOMAC
Brief at 12). This position, however, is simplglefensible both because the “delegation” in this
case is to the Governor, not an agency, and alsause the “delegation” is not of the power to
legislate, but rather of the power to contract. MAL’s argument, if accepted, would wreak
havoc with long-accepted principles regarding tlaaner in which the State contracts.

In short, TOMAC has not shown that either Sectich df the Compacts or the
Amendment itself violates the Separation of Pov@esise, Const 1963, art 3, 8§ 2, and the Court

of Appeals erred in concluding otherwise. TOMAGmhas not shown that Section 16 or the

behalf of the State, may agree to a proposed amemdifApp at 78a-79a). None of the parties
to this case — neither TOMAC, the State, LTBB, tlwg other intervening defendants — has
disputed this point.

Senators Sikkema and Johnson also argue that tleadment is void pursuant to IGRA,
which permits gaming only pursuant to compacts (amkendments) that have been validly
approved by the State as well as by the Secretahednterior. Brief of Senators Sikkema and
Johnson at 33-36. However, an IGRA challenge tspnoperly before this Court, for here the
Court is presented only with the threshold questvbither the manner in which the State bound
itself to the Amendment was valid under state laMor did the Senators, or any other State
legislator, raise this (or any other) objectionamting the Amendment when it was before the
Secretary of the Interior for her approval, evesuthh federal law provided them with 45 days in
which to do so. See25 USC 2710(d)(8)(C). The Secretary approved theeddment on
December 10, 2003See68 Fed Reg 68944.
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Amendment itself violates the Appropriations ClauSenst 1963, art 9, 8§ 17. This Court should
reverse the Court of Appeals’ decision regarding Separation of Powers Clause, and rejec
TOMAC's belated Appropriations Clause challenge.

ARGUMENT

THE AMENDMENT PROVISION IN THE COMPACTS DOES NOT VIOLATE
THE SEPARATION OF POWERS CLAUSE.

A. Section 16 Of The Compacts Does Not Purport To 1@nt Lawmaking Power
To The Governor, and the LTBB Amendment Does Not Imolve Lawmaking.

It is important to note from the outset that Settlé of the Compacts does not purport to
grant the Governor the power to enact legislatidh.simply binds the State to contractual
amendments negotiated by the Governor. To thenetttat the Governor might seek to agree tg
an amendment that by its nature constitutes ldgslathat amendment would clearly be invalid
under this Court’s decision iROMAC

In exercise of the authority granted by Section G&vernor Granholm signed an
amendment to the LTBB Compact on July 22, 2003 {fhmendment”). (App at 86a-89a).
The Amendment makes the following changes to thaawt:

. The Tribe may conduct gaming at a Second Site imEtror Charlevoix County,

contingent upon approval of the local unit of gaweent by formal action of the

governing body, referendum, or other means sat@facto the Governor;
(Amendment § 2(B)(1); App at 86a).

. The Tribe agrees to prohibit gaming by those urtderage of 21 at the Second
Site? (Amendment § 4(1); App at 87a).

. The Tribe agrees to report customer winnings toStage;(Amendment 8§ 4(0);
App at 87a).

3 While TOMAC states that the Governor alone cantketlegal gaming age at the
LTBB’s gaming facilities (TOMAC Brief at 4), thisl@arly is not the case, as such matters ar
issues of contract between the State — on whosalfbile Governor acted in concluding the
Amendment — and the Tribe. The Governor canndatanally act to do anything to change the
Compacts. Amendment of the Compacts requiresdhsent of the Tribes.

—+
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. The duration of the Compact is extended from 20s/&@a 25 years from the date
of the Amendmenf{Amendment § 12(A); App at 87a).

. The manner in which tribal payments to the statk vé calculated is revised,;
(Amendment § 17(B)&(C); App at 87a-88a).

. The payments to the State for the Second Sitecar@ittoned upon there being no
change in state law that is intended to or perthgsoperation of electronic games
of chance or commercial casino games, includingaesion of lottery games
beyond that allowable under State law at the tifrexecution of the Amendment,
within a 10-county radiu${Amendment § 17(B)(2); App at 87a-88a).

. The parties agree that LTBB is to make paymenthdédState “as directed by the
Governor or designee.”(Amendment § 17(C); App at 88a).

Each of the items included in the Amendment isgh@per subject of a contract between the
State and the Tribe. Under this Court’s clear imgydn TOMAC,none is legislative in character,
as none purports to unilaterally regulate thosgesttio the power of the Legislatute Const
1963, art 3, § 2. Since neither Section 16 noriRiBB Amendment involves legislation, a
traditional separation of powers analysis is ineggle to this case.

B. Section 16 Is A Proper Exercise Of The Legislate Contracting Power.

The Legislature holds the contracting power of$itete. As this Court held IFOMAC

* Although TOMAC appears to argue that this provisieates a unique “ten-county
monopoly,” in reality the Amendmestrinksthe exclusivity zone on which tribal payments are
conditioned from the entire State, as set forthhm original Compacts, to a 10-county region
around the Second Sit§Compact § 17(B); App at 79a). Furthermore, neither the Compact
nor the Amendment prohibits the State from authoegizadditional gaming — such authorization
simply would have the contractual consequence legviag the Tribes of the responsibility to
make payments to the State.

®> While TOMAC asserts that this provision permite tBovernor to direct LTBB's
payments to whatever agency, department, or quagrgmental unit she chooses (TOMAC
Brief at 4), as a constitutional officer, the Gawar is constrained to act consistently with the
Constitution.

® In its brief, TOMAC boldly asserts that, had theu® of Appeals considered the
constitutionality of the Amendment itself “it wouldsave further concluded that the Granholm
Amendment’s revenue sharing provision violates Miehigan Constitution’s Appropriations
Clause, and that the revenue sharing paymentseirotiiginal compacts suffer from the same
constitutional infirmity.” (TOMAC Brief at 6). Tis is not only speculation, but the Court of
Appeals specifically ruled, in granting the motitnstrike, that these issues were not properly
before that court. (Dkt. # 143). Furthermoreisadiscussed in the Appellees’ brief filed in Case
Number 129816, TOMAC does not have standing to nilaége arguments.

4
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We have held that our Legislature has the geneoabep to
contract unless there is a constitutional limitatio It is

acknowledged by all that our Constitution containdimits on the
Legislature’s power to bind the state to a contrath a tribe;
therefore, because nothing prohibits it from dosay given the
Legislature’s residual power, we conclude thatltegislature has
the discretion to approve the compacts by resalutiOMAGC

supraat 328 (citations omitted).

TOMAC argues that the Legislature may not exerits@ower to contract in a manner that, in
advance, approves future contract amendments dniteiee by the Governor on behalf of the
State. In support of this argument, TOMAC citeglittta in a case that is over sixty years old
Roxborough v Michigan Unemployment Compensationfya8d8 Mich 505; 15 NW2d 724
(1944), and also relies on anpublisheddecision of the Court of AppealSonway Greene Co v
Michigan unpublished opinion per curiam of the Court ofp@gpls, decided December 16, 2003
(Docket No. 242177, 243695). This unpublished chae no precedential effect. MCR
7.215(C)(1) (“An unpublished opinion is not preceti@ly binding under the rule of stare
decisis.”). Moreover, in th€onway Greenease, the Court of Appeals found that while the
Legislative Council had statutory power to bincitgo a printing contract, it did not have the
power to bind another state agency, the Legislamrehe State in generalConway Greene
supra Here, in contrasTOMACmakes clear that the Legislature could properlyl kifre State
to the Compacts by resolutiofOMAC supraat 328-329.

Faced with this clear holdingOMAC asserts that the Legislature’s act of binding
State in advance with respect to future amendmesntsadically different” from its act of
binding the State after the fact with respect t® ¢higinal Compacts. (TOMAC Brief at 11).
Indeed, TOMAC'’s separation of powers challenge sremttirely on the slim reed of this
purported distinction. But TOMAC points to abselytno authority for such a distinction in the
separation of powers jurisprudence, and no suchoaty exists. While TOMAC advances

policy reasons that it contends disfavor the Legislasupeé-approval of amendments, it is clear

5
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that policy is not the province of the Judiciaryt lof the Legislature. As this Court stated in
TOMAC,“this Court should not interfere with the Legisladis discretionary decision to approve
the compacts by resolutionfd. at 329. This admonition against interferencdiapmo less to
the pre-approval of the Amendment than it doesht® approval of the original Compact
provisions themselves.

C. Section 16 Of The Compacts Does Not Violate TH&raditional Non-

Delegation Doctrine” Because of Allegedly Insuffi@nt Limits on the
Governor's Amendatory Power.

TOMAC also asserts that Section 16 of the Compantldvviolate the “traditional non-
delegation doctrinegven if Section 16 were passed by statleOMAC Brief at 12-15). But
even assuming that Section 16 of the Compacts delegation (which it is not), the cases
TOMAC cites in support of its position are not apgble to this case. First, the authority
TOMAC cites in support of its argument deals wiib tlelegation of lawmakingower, which is
not at issue here. Clearly, the Governor must d¢pmvjth the Constitution and may not agree to
Compact terms that would be “legislative” in chaeaci.e., that would purport to bind someone
subject to the Legislature’s unilateral powdOMAC supraat 323-327.

Second, TOMAC argues that the Compacts violatérétktional non-delegation doctrine
because the provisions in the Compact grantingsinernor the power to amend the Compacts
are not limited and specific, but instead are “miand illusory.” (TOMAC Brief at 12.) The
cases upon which TOMAC relies for this argumentyéwer, all deal with delegation to a state
agency, not delegation to the Governor. Whileltbgislature must set forth specific standards

for the exercise of legislative power delegatecatoadministrative agencglue Cross Blue

" TOMAC misconstrues LTBB’s argument that the Compaare extraconstitutional
agreements. (TOMAC Brief at 11). This argumergsiaot mean that the Compacts need na
comply with the Constitution, but rather means dintpat they are not explicitly contemplated
by our Constitution, and are different from legigla or other areas of delegation of traditional

legislative power. The Compacts are contractsdhasubject to the usual tenets of contract law.

TOMAC supraat 328.

—
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Shield of Michigan v Governpr422 Mich 1, 51-52; 367 NW2d 1 (1985), those sam¢

D

considerations do not applyhere the Legislature delegates power to the Gavér

Moreover, when the Legislature delegates contrgctiower, it often provides fewer
restraints on the exercise of that power than itldglace on the delegation of legislating
power. For example, Section 261(1) of the Managena@d Budget Act, MCL 18.1261(1),
provides the Department of Management and Bud@a¥1B”) with the power to contract for all
“supplies, materials, services, insurance, utditignird party financing, equipment, printing, and
all other items as needed by state agencies fazhathie legislature has not otherwise expressly
provided.” MCL 18.1261(2) further provides that BMshall make all discretionary decisions
concerning the solicitation, award, amendment, elettcon, and appeal of state contracts.” The
statute thus provides very broad discretion to DiMBontracting on behalf of the State, which
discretion is limited only by the requirement talimé a competitive bidding process, unless

DMB determines that another method is in the Stdtest interests. MCL 18.1261(3).

% In City Council of Flint v Michigan253 Mich App 378; 655 NW2d 604 (2002), for
example, the City argued that the Legislature’sgalion of power to the Governor to conduct a
hearing regarding the City’'s financial situationsmaproper because the Legislature did not
establish any procedural requirements for thatihgarin rejecting that argument, the Court of
Appeals found:

Although the Supreme Court has held that the Latyist must

provide an administrative agency with standardgdHlerexercise of

the power delegated to it, we are not dealing heith an

administrative agency; rather, this case involveieasion by the

chief executive officer of the state, who standsaonequal level

with the Legislature and the judiciary. “The Gawer's power is

limited only by constitutional provisions that wduinhibit the

Legislature itself.” It is further well establisthehat while the

Legislature can authorize the exercise of execytoxger, it cannot

place conditions on the exercise of that authamtyrout violating

the constitutional principle of separation of posverd. at 391

(citations omitted).
This reasoning is constitutionally sound, and sstgyéhat in this case the Legislature also was
not required to impose detailed standards for tlhee@ior's power to amend the Compacts
since the Legislature specifically delegated tlus/gr to the Governor, and not to an executive
agency. Indeed, under tkaty Councilreasoningto impose such standards would itself create
separation of powers problems.

1%
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Were this Court to carry TOMAC’s argument regardihg limits of contracting power
to its logical conclusion, and to hold that the istagure cannot pre-bind the State to contract
even by statute, the contractual authority of tihéH) along with that of a plethora of other state
agencies and entities, would be called into questiccordingly, TOMAC’s argument from the
“traditional non-delegation doctrine” misses therkna at least four critical respects: (1) it
relies upon cases dealing with the delegation wiaking, as opposed to contracting, power
(2) it relies upon cases involving a delegationpofver to agencies, not the Governor; (3) it
ignores the latitude with which the legislature Ipasperly and repeatedly bound the State ir
advance to contracts negotiated by governmentélesntand (4) it ignores the critical teaching
of TOMACthat the Legislature has broad power under the f@otsn in approving agreements
with sovereign Tribes, and may do so by resolutiather than by statute. For all of these
reasons, TOMAC's non-delegation argument fails.

Il. THE AMENDMENT ITSELF AND THE ORIGINAL COMPACTS DO NOT
VIOLATE THE APPROPRIATIONS CLAUSE.

In addition to its arguments that Section 16 of @@mpacts and the Amendment itself
violate the Separation of Powers Clause, TOMAC atsakes the novel, and procedurally

improper? argument that not only the Amendment, but therenflompacts themselyeare

invalid as violative of the Appropriations Clausktloe Michigan Constitution. Const 1963, art
9, 8 17 (“No money shall be paid out of the stadagury except in pursuance of appropriations

made by law.”). This argument, however, is withoerit'°

® SeeBrief on Appeal of Intervening Defendants/Appetiddttle Traverse Bay Bands of
Odawa Indians and Gaming Entertainment (Michigam)C and Brief on Appeal ofAmici
Curiae Little River Band of Ottawa Indians, Nottawasepfiron Band of Potawatomi, and
Pokagon Band of Potawatomi Indians (leave to frlenged on July 13, 2006) in Case Number
129816.

Y TOMAC argues that a finding that the Compactsimvelid would give the Legislature
“the opportunity to address the troubling fact tlealy one of the seventeen Tribal casinos
operating in Michigan today is currently making eaue sharing payments to the State.

8
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First, TOMAC continues to insist that funds mustigto the general fund. (TOMAC

Brief at 1-2). Not all receipts of the State aepaisited into the general fund, however, even

funds that are subject to appropriatioBee, e.g.the Michigan Medicaid Benefits Trust Fund,
MCL 12.255; the 2% Century Jobs Trust Fund, MCL 12.257; the Michigéerit Award Trust
Fund, MCL 12.260; the Insurance Bureau Fund, MCQ.8B5; the Abandoned Vehicle Fund,
MCL 257.252h; the Refined Petroleum Fund, MCL 328(6a; and the Michigan Game and
Fish Protection Trust Fund, MCL 324.43701 to 32408 Accordingly, MCL 18.1441(1) does
not require that all money go into the “generaldtin It simply requires that state funds be
deposited pursuant to the directives of the statasturer. As explained by LTBB and GE in
Case Number 129816, however, funds held by the i®Fnot state funds. (LTBB and GE
Brief at 29-37). The language of the Appropriasi@iause and of MCL 18.1441(1) simply does
not apply to funds held by the MSF.

Furthermore, TOMAC's reliance on MCL 21.161 is darly misplaced, as this general

statute regarding the receipt of grants or giftsh® State does not control the more specifi¢

provisions of the MSF Act, which authorize the M&F‘accept gifts, grants, loans, and other

aids from any person* MCL 125.2007(b)Carr v Midland Co Concealed Weapons Licensing

TOMAC Brief at 6. This argument is disingenuous &tirleast three reasons. First, this cas
relates only to the four Tribes with 1998 Compaats, to the seven other tribes that conduc
gaming pursuant to the 1993 compacts. Second, TOMAlear intention in this case is to have
the Court invalidate the Compacts in their entirahd to stop tribal gaming, a decision that
would result in the cessation of all payments. imply that invalidating the Compacts would

somehow mitigate the “troubling fact” of non-payméhnerefore makes no sense. Finally, as

TOMAC recognizes, to the extent that the Tribes raoe making payments to the State, it is
because the Tribes have assertedpgheguant to the language of the Compacts agredy tine
Tribes and the Statéhey are no longer required to make such payments.

1 TOMAC asserts that all other sources of the MSHisding aside from the tribal
gaming revenues are “treated as appropriationsesulip the control of the Legislature,
including disbursement of tobacco settlement regeouhe Fund.” (TOMAC Brief at 17, n 8).
This statement is clearly inaccurate. Based onFihancial Audit of the MSF that TOMAC
includes in its Appendix, as well as the more ré¢@nancial Audit attached hereto as Tab A,
the MSF has several sources of funding, includimgrges for services imposed directly by the
MSF on the entities it serves, as well as othercelizneous revenuesSeeTOMAC App. at

9
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Bd, 259 Mich App 428, 439; 674 NW2d 709 (2003) (“[Wfik two statutes conflict, the specific
statute prevails over the general statute.”).

The Amendment itself also does not violate the Appations Clause. The Amendment
indicates that LTBB shall make payments “to thet&tas directed by the Governor or
designee.” (Amendment 8 17(C)(i); App at 88a). In applying this language, the Governor is
constrained to act consistently with the Constiutin directing the funds to the State. The
Governor’s constitutional oath of office compels teeact in this manner. Const 1963, art 11, §
1; Lucas v Board of County Road Comm’i81 Mich App 642, 663; 348 NW2d 660 (1984)
(“[T]he Governor has no less a solemn obligatieee €onst 1963, art 11, § 1, than does th
judiciary to consider the constitutionality of hesery action.”). If the Governor were in the
future to attempt to direct funds paid by LTBB puast to the Amendment in an improper
manner, that action would present grounds for arafgplied” challenge to her action, but would
not invalidate the language of the Amendment its@lOMAC simply has not shown and cannot
show that the language of the Amendment violatesvtichigan Constitution or Michigan law.

CONCLUSION AND REQUEST FOR RELIEF

Section 16 of the Compacts and the Amendment itkelhot violate the Separation of
Powers Clause or the Appropriations Clause. ThertGaf Appeals’ decision is erroneous and

should be reversed.

204a-206afinancial Audit of the Michigan Strategic Fund (Am@ponent Unit of the State of
Michigan), October 1, 2003 through September 30, 2005, at19328 (noting that the MSF

directly collects funds “for the Brownfield, indusi development revenue bond (IDRB), and
Michigan Economic Growth Authority (MEGA) programs”
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